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Abstract:
Terrorism poses one of the most important threats to national safety, constitutional governance, and human rights in today's world. In response,
countries around the globe have implemented strict anti-terrorism actions aimed at avoiding, deterring, and punishing terrorist undertakings.
However, these measures often create tensions between the need for national security and the defence of civil liberties. This article provides an
analytical study of anti-terrorism measures, focusing specifically on the Indian legal framework while also considering broader international
contexts. It critically examines the legislative responses, judicial oversight, enforcement mechanisms, and concerns regarding human rights,
emphasizing the position of adopting a stable and rights-sensitive method to hostage-terrorism.
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INTRODUCTION
Terrorism has transformed from inaccessible acts of radical strength into a complex, transnational issue characterized by ideological
extremism, advanced financing networks, and the use of new technologies. The post-9/11 era brought about a fundamental change in global
counter-terrorism strategies, with countries implementing extensive legal and institutional frameworks to address perceived existential threats
to national security. India, having experienced various forms of terrorism—such as secessionist movements, religious extremism, left-wing
violence, and cross-border terrorism—has established one of the most comprehensive anti-terrorism regimes in the world.!
Anti-terrorism measures are essential; however, they present significant challenges to constitutional principles, especially in democracies
that adhere to the rule of law. The expansion of decision-making powers, the weakening of procedural safeguards and the practice of
prolonged detention without trial raise serious worries about possible abuse, arbitrary actions, and the destruction of civil liberties. This
article examines anti-terrorism measures from legislative, judicial, and human rights perspectives, arguing that effective counter-terrorism
efforts must be rooted in legality, proportionality, and accountability.
CONCEPTUAL UNDERSTANDING OF TERRORISM
Despite its general use, terrorism lacks a universally accepted definition under international law. Broadly, terrorism denotes to the use or
danger of violence against citizens with the intent to threaten populations or force governments for political, ideological, or religious
objectives.? The absence of a exact definition has permitted states important pleasure in framing domestic anti-terror laws, often leading to
over extensiveness and misuse.
In India, the definition of “terrorist act” under the Unlawful Activities (Prevention) Act, 1967 (UAPA) is notably spacious; covering acts
intended to threaten the unity, reliability, safety, or authority of India.® While such breadth enables preventive action, it also risks
criminalising dissent and political opposition.
EVOLUTION OF ANTI-TERRORISM LAWS IN INDIA
The evolution of anti-terrorism laws in India imitates the State’s continuous attempt to stability national security imperatives with
constitutional guarantees of fundamental rights. India’s legislative reaction to terrorism has largely been reactive, shaped by historical
experiences of political violence, insurgency, secessionist movements, and global developments in counter-terrorism.
1. Colonial Foundations
India’s anti-terrorism legal structure has its roots in colonial emergency laws, particularly the Rowlatt Act, 1919, which allowed preventive
imprisonment without trial to curb revolutionary activities. Although repealed, it set a precedent for extraordinary powers during perceived
threats to public order.
Post-freedom, the Preventive Detention Act, 1950 continued this legacy, legitimizing custody without hearing under Article 22 of the
Constitution, albeit with procedural safeguards.
2. Unlawful Activities (Prevention) Act, 1967 (UAPA)
The UAPA, 1967 marked the first comprehensive anti-terrorism statute in independent India. Initially aimed at preventing secessionist actions
menacing India’s authority and reliability, it focused on banning unlawful associations rather than individual terrorist acts.*
Over time, especially after the revoke of special laws like TADA and POTA, UAPA became the primary anti-terror legislation, expanded
significantly through amendments in 2004, 2008, 2012, and 2019, incorporating stringent requirements on:
. Terrorist acts and organizations
. Extended pre-trial detention
. Burden-shifting presumptions
. Description of personalities as terrorists (2019 amendment)
3. Terrorist and Disruptive Activities (Prevention) Act, 1985 (TADA).
Passed during heightened insurgency in Punjab, TADA granted sweeping powers to law implementation, including:
. Acceptability of confessions to police officers
. Prolonged detention
. In-camera trials
However, widespread allegations of exploitation and human rights damages led to its lapse in 1995. Judicial scrutiny, particularly in Kartar
Singh v. State of Punjab (1994)5, defended its constitutionality but acknowledged the risk of abuse.
4. Prevention of Terrorism Act, 2002 (POTA)
After the 2001 Parliament attack, POTA was passed as a successor to TADA. While introducing some procedural safeguards, it largely
replicated TADA’s harsh provisions. Its application again attracted criticism for political misuse and targeting minorities, leading to its repeal
in 2004. Significantly, many of its requirements were later engaged into the UAPA through amendments.
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5. Post-26/11 Developments and Judicial Engagement

The 2008 Mumbai attacks catalysed major amendments to UAPA, expanding investigative powers and tightening bail provisions. The
Supreme Court, while acknowledging the gravity of terrorism, has repeatedly emphasized constitutional limits, particularly in:

. Bail jurisprudence under Section 43D(5) UAPA

. Distinction between dissent and terrorism (K.A. Najeeb, Arup Bhuyan)

Recent jurisprudence reflects growing judicial concern over pre-trial incarceration and due process.

KEY FEATURES OF CONTEMPORARY ANTI-TERRORISM MEASURES

A. Preventive Detention and Investigation Powers

Anti-terror laws prioritise prevention over prosecution. Extended detention periods are justified on the grounds of complex investigations
involving transnational networks. However, extended imprisonment without trial undermines the presumption of innocence and personal
freedom under Article 21 of the Constitution.®

B. Designation of Terrorists

The 2019 amendment to the UAPA authorises the Central Government to elect persons as terrorists without prior judicial determination. This
executive-centric approach raises serious concerns regarding due process, reputation, and the right to be heard.”

C. Bail Restrictions

Rigorous bail provisions effectively reverse the principle of “bail, not jail.” Courts are often required to deny bail if prima facie accusations
appear true, leading to continued pre-trial arrest smooth in cases with weak mark.?

JUDICIAL APPROACH TO ANTI-TERRORISM MEASURES

Indian law courts have played a crucial role in balancing national security and fundamental rights. In Kartar Singh v. State of Punjab , the
Supreme Court maintained the constitutionality of TADA but emphasised the need for strict protections against abuse.°

In People’s Union for Civil Liberties v. Union of India, the Court reiterated that constitutional guarantees do not cease to exist during
emergencies or security threats.!* More recently, courts have shown increased deference to executive assessments in terrorism cases,
particularly under the UAPA, reflecting a security-oriented judicial trend.

LEADING CASE LAWS ON TERRORISM IN INDIA

1. Kartar Singh v. State of Punjab (1994) 3 SCC 569

Statute: TADA, 1985

This is the most authoritative judgment on anti-terror laws in India.

The Supreme Court sustained the constitutional validity of TADA, including:

. Declaration of guilt completed to police officers

. Preventive custody provisions

However, the Court strongly cautioned against misuse and laid down strict procedural safeguards, emphasizing that extraordinary laws
must be used only in extraordinary circumstances.

Significance: Foundation case balancing national security and fundamental rights.

2. PUCL v. Union of India (2004) 9 SCC 580

Statute: POTA, 2002

The Court supported the constitutionality of POTA but emphasized:

. Independent review committees

. Protection against arbitrary arrests

. Limited admissibility of confessions

The judgment recognized terrorism as a grave threat while stressing constitutional discipline in enforcement.

Significance: Judicial attempt to moderate harsh anti-terror legislation.

3. People’s Union for Democratic Rights v. Union of India (2005)

Context: Repeal of POTA

The Court acknowledged systemic misuse of POTA, especially for political purposes, reinforcing the necessity of repeal and careful
legislative design.

Significance: Reinforces concerns of selective and excessive application.

4. State v. Nalini (Rajiv Gandhi Assassination Case) (1999) 5 SCC 253

Statute: TADA

The Supreme Court clarified:

. Scope of “terrorist act”

. Degree of intent required

. Limits on vicarious liability

The Court held that mere association is insufficient without proof of active involvement.

Significance: Doctrinal clarity on mens rea in terrorist offences.

5. Arup Bhuyan v. State of Assam (2011) 3 SCC 377

Statute: UAPA

The Court held that:

. Ordinary relationship of a banned organization is not sufficient for conviction

. There must be proof of active participation or incitement

Significance: Protects freedom of association and expression.

6. Indra Das v. State of Assam (2011) 3 SCC 380

Statute: UAPA

Following Arup Bhuyan, the Court struck down convictions based solely on membership, aligning Indian law with world-wide humanoid
rights principles.

Significance: Narrows the scope of criminal liability under UAPA.

7. National Investigation Agency v. Zahoor Ahmad Shah Watali (2019) 5 SCC 1

Statute: UAPA
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A landmark ruling on bail under Section 43D (5) UAPA, holding that:

. Courts requisite rely on the prosecution’s case at face value

. Detailed inspection of evidence at bail stage is impermissible

Significance: Makes bail under UAPA exceptionally stringent.

8. Union of India v. K.A. Najeeb (2021) 3 SCC 713

Statute: UAPA

The Supreme Court held that:

. Lengthy imprisonment without trial infringes Article 21

. Constitutional courts can grant bail notwithstanding Section 43D(5)

Significance: Restores constitutional primacy over statutory restrictions.

9. Vernon Gonsalves v. State of Maharashtra (2023)

Statute: UAPA

The Court repeated that:

. Possession of literature or ideological sympathy is not terrorism

. Courts must distinguish between dissent and terrorist activity

Significance: Important for academic debates on criminalization of dissent.

10. Thwaha Fasal v. Union of India (2021) 13 SCC 1

Statute: UAPA

The Court emphasized:

. Mere possession of documents or passive association is insufficient

. Courts must assess actual involvement in terrorist acts

Significance: Clarifies evidentiary standards under UAPA.

Indian terrorism jurisprudence reflects a continuous judicial struggle to reconcile security concerns with constitutional freedoms. While
cases like Watali strengthen the State’s hand, judgments such as Najeeb, Arup Bhuyan, and Thwaha Fasal reaffirm the judiciary’s role as a
constitutional safeguard.

INTERNATIONAL LEGAL FRAMEWORK ON COUNTER-TERRORISM

Universal law addresses terrorism through sectoral conventions targeting specific acts such as aircraft hijacking, bombings, and terrorist
supporting. The United Nations Security Council Resolution 1373 mandates states to adopt domestic anti-terror measures.?

However, international human rights law imposes non-derogable obligations, including the prevention of cruelty and the right to reasonable
trial. The UN Special Rapporteur on Counter-Terrorism has repeatedly warned against vague definitions and excessive executive discretion
in national laws.?

HUMAN RIGHTS CONCERNS AND CRITICISMS

India’s anti-terrorism lawful agenda—principally under the Unlawful Activities (Prevention) Act, 1967 (UAPA) and its predecessors—has
attracted sustained criticism for its human rights implications. While the State’s obligation to protect national security is undeniable, the
manner in which anti-terror laws operate often raises serious constitutional and international law concerns.

1. Extended Pre-Trial Detention and the Right to Freedom

One of the most persistent criticisms relates to extended pre-trial detention. Section 43D (5) of UAPA imposes extremely rigorous bail
situations, effectively reversing the presumption of innocence. Accused persons often remain incarcerated for years without hearing,
undermining Article 21 of the Constitution.

Although the Supreme Court in Union of India v. K.A. Najeeb'* recognized prolonged incarceration as unconstitutional, the prevailing bail
jurisprudence following NIA v. Zahoor Ahmad Shah Watali*®> continues to make bail the exception rather than the rule.

2. Vagueness and Over breadth of Statutory Definitions

Terms such as “terrorist act,” “unlawful activity,” and “support” under UAPA are broad and imprecise, allowing wide discretionary power
to investigative agencies. This vagueness risks criminalizing legitimate political dissent, academic critique, and civil society activism,
contrary to Articles 19(1)(a) and 19(1)(c).

Courts have repeatedly warned against equating ideological sympathy with terrorist activity, yet enforcement practices often blur this
distinction.

3. Criminalization of Dissent and Freedom of Expression

Anti-terror laws have been analysed for being used against media’s, students, human rights protectors, and political activists. The
prosecution of individuals based on possession of literature, attendance at meetings, or ideological alignment raises grave concerns about
freedom of speech and association.

Judgments such as Arup Bhuyan v. State of Assam?® and Thwaha Fasal v. Union of India'” affirm that mere membership or passive
association cannot constitute terrorism, yet these principles are inconsistently applied at the investigation stage.

4. Executive Overreach and Designation Powers

The 2019 amendment to UAPA, which permits the executive to designate entities as terrorists deprived of prior judicial determination, has
been widely criticized. Such designation:

. Impairs reputation and livelihood

. Operates without adequate procedural safeguards

. Reverses due process by shifting the burden to the individual to seek de-listing

This raises concerns under natural justice and the right to standing as part of Article 21.

5. Impact on Marginalized Communities

Empirical studies and civil society reports indicate a disproportionate application of anti-terror laws against religious minorities, tribal
populations, and politically marginalized groups. Allegations of selective enforcement undermine the attitude of equality before law under
Avrticle 14.

The historical experience under TADA and POTA demonstrates how extraordinary powers often translate into systemic misuse, reinforcing
distrust in law enforcement institutions.

6. Compatibility with International Human Rights Standards

India is a party to the International Covenant on Civil and Political Rights (ICCPR), which mandates:
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. Presumption of innocence

. Speedy trial

. Protection against arbitrary detention

Prolonged incarceration without trial and vague criminal provisions under UAPA arguably fall short of these obligations, particularly Articles
9 and 14 of the ICCPR.

7. Weak Judicial Oversight at the Pre-Trial Stage

While constitutional cousrts have occasionally intervened, routine judicial oversight at the magistrate and special court level remains
limited. The tendency to defer excessively to the prosecution during bail and remand proceedings weakens the judiciary’s role as a rights-
protecting institution.

The central human rights critique of India’s anti-terrorism framework lies not merely in the existence of stringent laws, but in their routine
normalization and expansive application.

The challenge is not to dilute national security, but to ensure that counter-terrorism measures operate within constitutional morality, due
process, and proportionality. A rights-oriented reinterpretation, coupled with legislative restraint and institutional accountability, remains
imperative.

COMPARATIVE PERSPECTIVES

Countries such as the United Kingdom and the United States have also enacted expansive counter-terrorism laws. Judicial scrutiny,
parliamentary oversight, and sunset clauses serve as partial safeguards. India’s experience demonstrates the need for stronger institutional
checks and periodic legislative review.'® A comparative analysis of anti-terrorism frameworks reveals that while States universally assert the
primacy of national security, they differ significantly in how they institutionalize safeguards, judicial oversight, and proportionality.
Examining the approaches of the United States, United Kingdom, and the European human rights regime provides a useful lens to assess
India’s counter-terror architecture.

1. United States: Security Exceptionalism with Strong Judicial Review

The United States’ counter-terror framework expanded dramatically after 9/11, particularly through the USA PATRIOT Act, 2001. The Act
broadened investigation powers, preventive custody, and material support offences. However, U.S. courts have played a significant role in
restraining executive excess.

Key judicial interventions include:

. Hamdi v. Rumsfeld (2004)%: Affirmed that even enemy combatants have due process rights.

. Boumediene v. Bush (2008)?°: Extended habeas corpus protections to detainees at Guantanamo Bay.

Comparative Insight: While U.S. law permits extraordinary executive power, robust constitutional review remains a meaningful check—
something India struggles to institutionalize consistently at the pre-trial stage under UAPA.

2. United Kingdom: Legislative Precision and Sunset Clauses

The UK’s approach is anchored in statutes such as the Terrorism Act, 2000 and the Counter-Terrorism and Security Act, 2015. British
law is notable for:

. Narrower statutory definitions

. Independent oversight bodies

. Use of sunset clauses and periodic parliamentary review

Judicial scrutiny under the Human Rights Act, 1998, guided by the European Convention on Human Rights (ECHR), ensures
proportionality. In A v. Secretary of State for the Home Department (2004)2, indefinite detention without trial was struck down as
disproportionate.

Comparative Insight: The UK demonstrates that strong anti-terror laws can coexist with institutionalized rights review, unlike India’s
largely permanent and expanding UAPA framework.

3. European Human Rights Regime: Proportionality as a Governing Principle

The European Court of Human Rights (ECtHR) has developed a rich jurisprudence balancing counter-terrorism with human rights under
the ECHR. Key principles include:

. Strict scrutiny of preventive detention

. Requirement of legality, necessity, and proportionality

. Protection of freedom of expression even in security contexts

In Klass v. Germany?? and Brogan v. United Kingdom?, the Court emphasized that national security cannot operate as a blanket
justification for rights violations.

Comparative Insight: Unlike India, where proportionality analysis remains underdeveloped in UAPA cases, European jurisprudence places
human rights at the core of counter-terror adjudication.

4. India in Comparative Context

India’s anti-terror regime differs from comparative jurisdictions in several respects:

. Absence of sunset clauses

. Expansive and vague statutory definitions

. Exceptional bail restrictions

. Executive-centric designation powers

While constitutional courts occasionally intervene, systemic safeguards remain weak at the investigative and trial levels. The result is a
security-first model with limited ex ante rights protection.

5. Lessons for India

Comparative experience suggests several normative lessons:

. Incorporation of sunset and review mechanisms

. Stronger judicial scrutiny at the bail and remand stages

. Clearer statutory definitions to prevent over-criminalization

. Independent oversight bodies for anti-terror enforcement

These measures need not weaken national security but can enhance legitimacy, accountability, and constitutional fidelity.

Comparative perspectives demonstrate that counter-terrorism need not be antagonistic to human rights. Jurisdictions that embed institutional
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ELSEVIER

safeguards and proportionality achieve a more sustainable balance between liberty and security. India’s challenge lies not in combating
terrorism, but in doing so without normalizing exceptionalism as the rule.

TOWARDS A BALANCED COUNTER-TERRORISM FRAMEWORK

Effective anti-terrorism measures must integrate security objectives with constitutional values. Key reforms include:

. Narrow and precise statutory definitions
U Enhanced judicial oversight at the pre-trial stage
U Independent review of terrorist designations

U Compensation and rehabilitation for wrongful prosecution

Such a framework ensures legitimacy, public trust, and long-term effectiveness in countering terrorism.

CONCLUSION

Anti-terrorism measures are indispensable in safeguarding national security, yet they must not erode the foundational moralities of rule of
law and human rights. India’s experience illustrates the recurring tension between security and liberty, often resolved in favour of the former.
This article argues that sustainable counter-terrorism cannot rely solely on coercive legal mechanisms but must be anchored in constitutional
morality, judicial vigilance, and accountability. A rights-based approach to anti-terrorism not only strengthens democracy but also enhances
the credibility and effectiveness of the state’s response to terrorism.
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